On Aug 30, 2012, at 4:29 PM, < lvan.Oranskv@thomsonreuters.com > 
< lvan.Oransky@thomsonreuters.com > wrote: 

Thanks very much for getting back to me so quickly. I've attached the 
study, which as I noted is under embargo until a 12:01 a.m. Eastern 
Monday, September 3. If at all possible, I'd be grateful for your comments 
no later than tomorrow afternoon Eastern time, since I have to file it 
tomorrow to make sure we post at embargo. If you don't feel comfortable 
given your expertise, no worries. 

My questions: 

— In the your experience and study of these cases, how often are Tanner 
stages used to determine the age of females depicted in pornography? 

I have not studied the transcripts of specific cases, so I really can't answer about 
"often". 

I would point out that in all cases of "child pornography" the only people who see 
these images are officials in the legal system: police, prosecutors, defendants 
and their lawyers, experts and such court figures as are involved in clerical or 
security tasks for the trial. And the jury if it is a jury trial. No one else ever sees 
the images, so there is no way for me or any other academic or legal researcher 
to ever view such material. The photo is considered evidence of a crime and the 
minor's identity is to be protected. 

The key thing here is that any prosecutor would like to have an array of 
information to determine age, and probably in many cases the prosecution 
probably does have some information, depending on the source of the images. 
That is, with someone who has been photographing children directly, the police 
can probably determine who the children are and their actual age at the time the 
photos were taken. If it's simply a matter of distributing or owning pornography, 
the original source might be known. So Tanner stages are really a back up for 
most cases, and only where the person depicted is genuinely unknown. To base 
the prosecution only on testimony regarding Tanner stages seems a remarkably 
flimsy way to go. On the other hand, the alleged crime is usually regarded by 
judges and juries as such a bad thing, it's still likely to win. 

There is a further consideration in that (and it depends on jurisdiction, the 
attitudes of prosecutors and the general practice of judges in a jurisdiction) the 
simple nude depiction of a child's body is usually not regarded as sufficient to 
determine something is pornographic. Typically a certain degree of provocative 
posing, or engagement in explicit sexual activity is also expected. In other 
words, taking pictures of your toddlers in the bathtub or kids running around 
naked in the backyard sprinkler is not definitively pornographic in most locales 
(though it might get you brought in for investigation). Similarly, pictures taken of 
family nudism are usually excused. But a child posing proactively, touching the 
body or displaying genitals (or for boys showing an erection), is typically read as 
pornographic, “lewd” in legal terminology. 

— Do you feel this is an appropriate way to do so? Why or why not? 




The science around Tanner stages is well known and well accepted, as a clinical 
tool in medicine. This paper questions the true reliability of it for determining 
chronological age (as differentiated from developmental age or progress). As 
medical professionals testify, however, they are trained in science, which seeks 
exact quantifiable answers. They are not trained in image analysis, and they 
tend to be unaware of the difference between an image and reality. The two do 
not have an exact equivalence. This presents a problem for the legal system. 

So, in the absence of any other way of proving the person in an image is 
underage, Tanner scale is a tool. This study argues it is an imperfect tool, and I 
would agree with that after reading the paper. 


-- Do you think this paper makes a good case against using Tanner stages 
this way? 

Yes, I do, but it contains its own set of problems. The reference point in the 
research was examining a collection of Playboy magazine centerfolds for the 
breast details. In one sense this was a good place to start since Hugh Hefner 
has been famously careful and legal in using adult models. We can be almost 
perfectly sure that the women in the images were 18 when the pictures 
appeared. Thus looking for the (sometimes very subtle) difference between 
Tanner stages 4 and 5 was a good idea initially. 

HOWEVER (and it's a big however), the researchers seem totally oblivious to the 
well known fact that all the Playboy Playmates are carefully groomed and have 
full body makeup before they go in front of the cameras. In addition, the models 
are very carefully posed and lit, both of which vary remarkably from a clinical 
medical photography. Finally, Playboy images are famously retouched 
(airbrushed) and modified before publication. There are a number of articles 
detailing this, and some actual films of the "behind the scenes" labor and process 
of making a centerfold shoot. Given contemporary Photoshopping technology, 
Centerfolds are completely different from clinical medical photography, especially 
for forensic purposes. 

The authors of the study seem oblivious to this. There's a further question that is 
that the authors of the study basically accept the Tanner stage definition of stage 
4 as distinguished by "projection of aerola and papilla to form a secondary 
mound above the level of the breast." They don't seem to be aware that there is 
a slang term, "puffies," to designate this anatomical feature among some women, 
many of them over 18. For examples: 
http://www.tumblr.com/taaaed/puffies 

(see also, online, Urban Dictionary definitions of 'puffies") 

Thus it would seem relatively easy to identify a substantial population of women 
over 18 who have the "puffies" feature in their anatomy, and thus refute the 
assumption that only women under 18 can possibly have this characteristic. It is 
a minority, but statistically significant feature. Part of the problem here may be in 
the protocols for medical research publication. The authors clearly state that 
there is no clinical science basis for saying that all individuals exhibiting Tanner 



stage 4 must be under age 18. However, the experts who testify in these trials 
do often make this claim. The aim of the article is to discredit such “expert” 
testimony by referring to photographic images of breasts that exhibit the feature 
where the models are known to be of legal age. Another way to make the same 
point would be to show that clinical experience shows that there is a statistically 
significant population of women 18 and older who have this feature; thus the 
feature is an unreliable predictor of chronological age. 

For a further consideration, you might note this: the famous case of Traci Lords, 
who was a very successful porn actor in the 1980s until it was revealed that 
almost all of her work was done under a false ID and that she was a child (under 
18) at the time. (She made one or two porn films after she turned 18 and was 
then discovered. Upon the publication of this, all of her material, video and still 
images, was seen to be illegal child pornography and withdrawn from the market. 
(BTW, her breasts were considered "puffies" by many.) So technically all of 
those images are still child pornography. However, in point of fact, a simple 
Google image search for her name with "SafeSearch" feature turned off will 
quickly reveal quite a few of those images of her as an under age performer. I 
have seen her film/video work on sale in the Netherlands, which has a different 
and lower age for illegal pornography. 

You might find this article on "sexting" among teens informative: 
http://www.eiumpcut.org/archive/ic51.2009/aoldstein/text.html 

Since much of the "sexting" imagery seems to be done with low resolution cell 
phone cameras, and under poor lighting conditions, there's an additional problem 
of image quality in reading the image. Is the image good enough to distinguish 
Tanner stage 4 and 5? 


In summary, yes I think the paper makes a very good case for arguing that 
Tanner scale, a medical diagnostic tool, is not appropriate for determining 
chronological age in forensic investigation and judicial deliberations. 


Chuck Kleinhans 
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